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CARDIFF COUNCIL 
CYNGOR CAERDYDD 
 
 
CONSTITUTION COMMITTEE:   22 January 2014 
 
 

 
ACCESS TO INFORMATION RULES 
 
REPORT OF THE COUNTY CLERK AND MONITORING OFFICER 
 

AGENDA ITEM: 6  
 
 
 
Reason for the Report 
 
1. This report sets out the current position in relation to the limited circumstances 

under which Members may access “exempt information” under the Council’s 
Access to Information Procedure Rules.  The Committee is asked to consider 
proposals to amend certain provisions of those rules. 
 

2. The Council's existing Constitution (as, indeed, that of most Councils in Wales) is  
based on the Model version issued by the (then) Welsh Assembly Government in 
2001, with modifications made to deal with issues specific to Cardiff.  However, 
the former Association of Council Secretaries and Solicitors (Wales Branch) 
(ACSeS), now "Lawyers in Local Government", have commissioned a new 
"Model Constitution" for local authorities in Wales.  The position taken in the new 
Model Constitution as it relates to exempt information is set out in this report. 

 
Current Position 
 
3. The Access to Information Procedure Rules, as they currently stand in the 

Constitution are attached at Annex A.  In summary, the position is that: 
 

a. Information relating to any business to be transacted at a meeting of the 
Council or any of its committees is generally open to inspection by 
Members, unless it is “exempted”. 
 

b. The meaning of “exempt information” is defined in Schedule 12 of Part 4 
of the Local Government Act 1972 (as amended).  Broadly speaking there 
are 10 categories of exempt information.  Of these, 3 are only relevant to 
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particular aspects of the work of the Standards & Ethics Committee and 
are not considered in this report. 
 

c. The remaining seven categories of exempt information (with the exception 
of information that falls within the “legal advice” category) are subject to a 
public interest test.  Generally, that is to say that access to the information 
is prohibited only if the public benefit in maintaining the prohibition on 
access to the information is greater than the public benefit of waiving the 
prohibition. 

 
d. This report focuses on Member’s rights to access exempted information of 

Cabinet and Committees, of which they are not members.  Currently, the 
position is: 

 
• Under Rule 17, Members of Scrutiny Committees may have 

copies of exempt information relating to Cabinet business or 
decision of Cabinet Members, provided that it relates to the work 
of the particular Scrutiny Committee the Member serves on. 
 

• Under Rule 18, Members may inspect documents relating to: 
• Decisions of Council; and/or 
• Decisions of Cabinet (or decisions made by a Cabinet 

Member where permitted under the scheme of delegations) 
after that decision has been made. 

However, the prohibition on access is maintained (under rule 
18.1(a) or (b)) if: 

• The documents contain category 1, 2, 4, 5 or 7 exempt 
information (although please refer to rule 4.a below); or 

• The documents contain category 6 exempt information and it 
relates to terms of a contract in the course of negotiations; or 

• The documents are Cabinet material and contain the advice 
of a political advisor. 

 
It is important to note that this access only applies after a 
Cabinet decision has been made and it is only a right of 
inspection, not a right to take copies. 

 
Proposed Amendments 

 
4. It is proposed that the Committee consider the Rules generally, and in particular 

the following points relating to Members’ access to Exempt Information: 
 

a. The revised “Model Constitution” adopts a more simple position under 
which Members are generally not permitted to see Exempt Information, 
unless: 
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• they have a “need to know” (these are common law rights 
(described in more detail in the Legal Implications section of this 
report) which provide Members with access to information that is 
reasonably necessary to enable the Member to properly perform 
their duties as a Councillor); or 

• as part of the scrutiny function. 
 
The Committee is asked to consider whether this, simplified approach is 
preferable to the current rules. 
 

b. If the position set out in the Model Constitution is rejected, then the 
Committee needs to consider amendments to Rule 18.  As drafted, Rule 
18 can be seen as unclearly drafted for the following reasons: 
 

• Rule 18.1(a) is unclear as to whether it is intended that the 
prohibition on access is maintained under categories 1, 2, 4, 5 or 
7 if documents relate to ongoing contractual negotiations (or 
whether this contractual negotiations requirement only applies to 
category 6 information). 
 

• Currently information that is withheld under category 3 is not 
mentioned in rule 18.1(a) and therefore could be inspected by 
any Member after a Cabinet decision has been made.  It is 
unclear as to why this category of information is not included in 
rule 18.1(a).   
 

Therefore, if a version of Rule 18 is to remain, Members of the Committee 
are asked to form a view as to the circumstances under which the 
prohibition on access to exempt information should be relaxed. 

 
c. Consideration may be given as to whether certain Members (such as 

leaders of opposition Political Groups) should be given enhanced access 
to information.  When considering this issue, it should be noted that the 
Role Description of Opposition Leaders (as recently adopted by this 
Committee) include “to provide constructive challenge of the Council’s 
policies” and to “constructively challenge the vision of the Council”.  The 
Committee may form the view that to enable Opposition Leaders to do so, 
enhanced access to information rights should be granted. 

 
5. Access to information by members of the Scrutiny process is a key mechanism to 

enable the Cabinet to be held to account.  Please note that it is not proposed that 
any changes are made to the way in which Members of Scrutiny Committees can 
access information.  The current position in relation to Scrutiny members set out 
in Cardiff’s Constitution reflects that contained in the draft Model Constitution. 
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The need for Exempt Information 
 

6. The legal framework surrounding Members’ access to information generally 
works on a presumption in favour of transparency to enable the holding of the 
Council to account.  However, it is deemed that certain information should be 
treated as exempt, and access to it be prohibited, for a variety of reasons.  The 
statutory categories of exempt information vary widely and cover a variety of 
situations in which it is considered that information should be kept confidential, 
for example: 
 

a. personal information is protected to prevent Members accessing 
information about particular individuals and to maintain public confidence 
in the protection of personal data stored by the Council; 
 

b. commercially sensitive information is protected, to ensure that parties 
looking to contract with the Council are not dissuaded from doing so due 
to concerns over the protection of their confidential information, and to 
help ensure that the Council obtains best value for money in its dealings; 
and 

 
c. information relating to criminal and/or statutory investigations is protected 

to ensure that these investigations are not compromised. 
 
As mentioned earlier in this report, the restrictions are generally subject to a 
public interest test, meaning that if the benefit of disclosing information is for the 
greater public good than maintain confidentiality, the information will be 
disclosed. 
 

LEGAL IMPLICATIONS 
 
7. The body of the report refers to “need to know”.  This refers to a “common law” 

right that Members have to see such documents as are reasonably necessary to 
enable them to carry out their duties.  This does not mean that Members have a 
“roving commission to examine all documents” under the control of the Council – 
the courts have made clear that “a mere curiosity” or wish to seem documents is 
not sufficient.  The documents sought need to relate to the actual public role of 
the Member seeking access to them. 
 

8. Whether a Member has a “need to know“ in relation to any particular document 
should be assessed on a case by case basis.  The Constitution contains a 
“Protocol on Members Rights of Access to Information and Documents” that sets 
out how a Member should seek to access information under the “need to know” 
principle.   
 

9. The remaining legal aspects of this report are addressed in the body of this 
report. 
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10. There are additional aspects that may impact on the issues addressed in this 

report, such as abilities to access information under: 
 

a. Freedom of Information laws; and 
b. Date Protection laws.   

 
however, these issues are beyond the scope of this report. 

 
FINANCIAL IMPLICATIONS 
 
11. There are no direct financial implications arising from this report. However, issues 

relating to commercially sensitive information and value for money are noted in 
the report. 

 
RECOMMENDATIONS 
 
The Committee is recommended to: 
 

(i) Consider and provide their comments on the proposed amendments, 
specifically to bring the position relating to Members access to Exempt 
Information into line with the Model Constitution; and 

 
(ii) If the Committee is minded to make any amendments, to delegate authority to 

the County Clerk and Monitoring Officer (in consultation with the Chair do the 
Committee) to draft such amendments and to bring a report to Council 
recommending their adoption on behalf of the Committee.   

 
MARIE ROSENTHAL 
County Clerk and Monitoring Officer 
16 January 2014 
 
Annex A – Access to Information Procedure Rules 
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